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PER CURI AM

Donal d Vi ni ng, proceedi ng pro se, appeals the district court's
order granting appellee's notion for summary judgnment on his
conpl aint against the Postmaster General of the United States
alleging term nation on the basis of race and in retaliation for
prior EECC activity, in violation of Title VII of the Cvil Rights
Act, 42 U.S.C. § 2000e et seq. ("Title VI1"). Vining clains that
the district court erred when it considered i nformati on obtai ned ex
parte and in canera in deciding the nerits of this notion. Vining

also appeals the district's order denying his notion for

appoi nt ment of counsel .

In order to denonstrate that simlarly situated white
enpl oyees who commtted nearly identical m sconduct were
di sciplined | ess severely than he was, Vining noved to conpel the

production of the personnel records of four white former co-workers



who, like hinself, had either absence or tardiness problens.
Appel | ee opposed this notion, claimng that the information
contained in the records was protected by the Privacy Act, 5 U S. C
8§ b5b52a. Initially, the district court denied the request,
concluding that Vining had not denonstrated that any previously
undi scl osed information in these files was directly relevant to the
case.

After appell ee noved for summary judgnent, Vining again noved
to conpel the production of the personnel files of his co-workers
and al so requested the production of his own personnel file. The
district court ordered that all of these personnel files be
produced for an in canmera review by the court, specifically noting
that the files "are inportant for purposes of conparison to
[Vining' s] case."” After review ng the evidence contained in these
files, the district court granted appellee's notion for summary
j udgnment and subsequently denied Vining' s notion to conpel as noot.

In its order granting summary judgnment, the district court
noted that the decision was made "after reviewing [the] evidence
[contained in the personnel files] and considering the briefs filed
by the parties.” Moreover, in finding that Vining was not
simlarly situated to white enpl oyees who had been retained, the
district court specifically referenced the personnel records and
relied on evidence obtained during the in camera inspection of
t hese files. For exanple, it relied on the nunber of absences

docunented in one personnel record and noted that another



"personnel record is devoid of any disciplinary letters."’

Vining clains that the district court erred when it refused
t o appoi nt hi mcounsel and when it consi dered facts obtai ned during
its ex parte, in canmera examnation of the personnel files in
deciding the nerits of his Title VII claim Because we find no
abuse of discretion in the denial of Vining' s request for counsel,
we affirmthat order of the district court.®> W therefore limt
our discussion to the district court's use of information obtai ned
during its ex parte, in canera review of the personnel files.

.

This Court has recognized that "[o]Jur adversarial |egal
system general ly does not tolerate ex parte determ nations on the
merits of a civil case.” Application of Ei senberg, 654 F.2d 1107,
1112 (5th Gr. Unit B Sept. 1981).° The right to due process
"enconpasses the individual's right to be aware of and refute the
evi dence against the merits of his case.” 1d.; see also Lynn v.
Regents of the University of California, 656 F.2d 1337, 1346 (9th

Cir.1981) (holding that in camera reviewof tenure file for purpose

This information is not contained in the parties' statement
of facts nor can it otherw se be located in the record.

’I'n denying Vining' s request, the district court relied on
the EEOC s concl usion that he had not raised a prinma facie case
of discrimnation and Vining' s exceptional ability to understand
and present his own clains. These are appropriate factors to
consider in determ ning whether or not to appoint counsel in a
Title VII case and, taken together, provide anple support for the
district court's decision. Hunter v. Dept. of the Air Force
Agency, 846 F.2d 1314, 1317 (11th Cr.1988) (per curiam. W
therefore find no abuse of discretion.

*The Eleventh Circuit, in the en banc decision of Bonner v.
Cty of Prichard, 661 F.2d 1206, 1209 (11th Cr.1981), adopted as
precedent decisions of the fornmer Fifth CGrcuit rendered prior to
Oct ober 1, 1981.



of assisting factual determnationin Title VIl action viol ates due
process), cert. denied, 459 U S. 823, 103 S.C. 53, 74 L.Ed.2d 59
(1982).

Al though a judge freely may use in canera, ex parte
exam nation of evidence to prevent the discovery or use of
evi dence, consideration of in canera subm ssions to determ ne the
merits of litigationis allowable only when the subm ssions invol ve
conpel l'ing national security concerns or the statute granting the
cause of action specifically provides for in canera resol ution of
the dispute. Abourezk v. Reagan, 785 F.2d 1043, 1061
(D.C.Cir.1986), aff'd by an equally divided Court, 484 U S. 1, 108
S .. 252, 98 L.Ed.2d 1 (1987). Nei ther of these exceptiona
circunstances is present inthis case. Therefore, we conclude that
the district court erred in using information obtained in its ex
parte, in canera exam nation of the personnel files to judge the
nmerits of Vining's Title VII claim and we remand the case for a
reconsi deration of Vining's summary judgnent notion.

On remand, the district court nust first rule on Vining' s
notion to conpel. This court has held that it is error for a
district court to decide a summary judgnent noti on before ruling on
an outstanding notion to compel.* Snook v. Trust Co. of Georgia
Bank of Savannah, N. A., 859 F.2d 865, 871 (11th GCir.1988)

(rejecting argunment that grant of summary judgnent nade di scovery

*Al t hough Vi ni ng acknow edged that his second notion to
conpel was made after the discovery period had ended, the court
entertained the notion by ordering the requested files submtted
in canera. The court's subsequent order vacating the request as
nmoot further indicates that the notion renmai ned outstanding at
the tinme summary judgnent was grant ed.



request noot). A premature decision on summary judgnent
i mperm ssibly "deprive[s] the plaintiffs[ ] of their right to
utilize the discovery process to discover the facts necessary to
justify their oppositionto the notion." I|d. Because the district
court has already determned that the files are "inportant for
pur poses of conparison,” it need only determ ne whether the
information contained in the files is, as appellee clains,
protected by the Privacy Act.

If the district court finds that the information in the files,
or at |east some portion of it, is not protected by the Privacy
Act, the court nust provide Vining with the appropriate materials
and allow himto review the materials and to file any necessary
opposi ng affidavits. See Snook, 859 F.2d at 871. |If, on the other
hand, the district court <concludes the materials are not
di scoverabl e, it nust reconsi der appellee's sunmary judgnent notion
wi thout relying on the information contained in these files. See
Associ ation for Reduction of Violence v. Hall, 734 F. 2d 63, 67 (1st
Cir.1984) (reversing grant of summary judgnment and renandi ng for
ruling on the notion "without relying on any privileged
mat eri al s").

[l

The district court's order granting appellee's notion for
summary judgnent is therefore VACATED, and this case i s REMANDED t o
the district court for aruling on appellant's notion to conpel and

a reconsi deration of appellee's notion for summary judgnent.



